IN THE SUPREME COURT OF TENNESSEE
AT NASHVILLE

IN RE: AMENDMENT TO RULE 9,
RULESOF THE TENNESSEE SUPREME COURT

Filed: April 25, 2006

ORDER

Theethical rulesgoverning lawyerslicensed to practicelaw in Tennessee are set out in Rule
8 of the Rules of the Tennessee Supreme Court. Thedisciplinary system for enforcing those ethical
rulesis established and regul ated by Rule 9 of the Rules of the Tennessee Supreme Court. Effective
March 1, 2003, the Court amended Rule 8 by adopting the new “Tennessee Rules of Professional
Conduct,” which replaced in their entirety the previous set of ethical rules governing Tennessee
lawyers. With the adoption of the new ethical rules, the Supreme Court decided that the disciplinary
enforcement system should be evaluated to see how it might be improved.

In May 2003, the Court appointed the Board of Professional Responsibility (“BPR”)
Advisory Committee and directed the Committee to conduct athorough and systematic review and
evaluation of the structure, function and operation of the Board of Professional Responsibility and
the Officeof Disciplinary Counsel. TheCourt alsoinvited the American Bar Association’ s Standing
Committee on Professional Discipline to conduct a separate review and evaluation of the system of
disciplinary enforcement in Tennessee. The ABA Standing Committee submitted its report and
recommendationsto the Court in August 2003. The BPR Advisory Committee submitted itsreport
and recommendations to the Court in June 2004. Following the filing of the BPR Advisory
Committee's report and recommendations, the Court solicited public comments concerning the
proposals contained in the two committees’ respective reports. During the public comment period,
the Court received written responses from a number of individuals and organizations.

In 2005, while the Court’ s final action on acomprehensive revision of Rule 9 was pending,
the BPR and the Tennessee Lawyer Assistance Program (“TLAP’) filed ajoint petition proposing
certain amendments to Rule 9, Section 28, and to Rule 33, Section 33.08, of the Rules of the
Tennessee Supreme Court. The proposed amendments pertained to the interactions between the
BPR and the TLAP. Dueto thejoint petition filed by the TLAP and the BPR, the Court postponed
final action on the comprehensive revision of Rule 9 and solicited public comments on the
BPR/TLAP s proposed amendments. The public comment period expired on March 31, 2006.

After considering the respective reports and recommendations of the BPR Advisory
Committee and the ABA Standing Committee, aswell asthe BPR/TLAP sjoint petition and all the
public comments regarding the two reports and the joint petition, the Court concludes that the
current version of Tennessee Supreme Court Rule 9 should bereplaced by the attached revised Rule



9 (Appendix A). The Court also concludes that it should adopt the attached amendments to Rule
33 (Appendix B) and the attached new Rule 10A (Appendix C). (New Rule 10A ismerely atransfer
of current Rule 9, Section 26.6, into a new separate rule.)

With the adoption of revised Rule 9 (and the related amendments to Rule 33 and the new
Rule10A), the Court hascompleted thefirst in-depth eval uation and modification of thedisciplinary
enforcement system in Tennessee since the establishment of the Board of Professional
Responsibility. The Court expresses its gratitude to the BPR Advisory Committee, the ABA
Standing Committee, the BPR, the TLAP, and the various individuals and organizations who
submitted written comments regarding the reports and/or the joint petition; their collective
contributions have been of invaluable assistance to the Court in our effort to improve the
disciplinary enforcement system for the benefit of the public and the members of the legal
profession.

IT ISTHEREFORE ORDERED that this Court adopts the attached amendmentsto Rule 9
(Appendix A) and Rule 33 (Appendix B) and adopts the attached new Rule 10A (Appendix C),
effective July 1, 2006.

With thefiling of thisorder, the Appellate Court Clerk isdirected to close the following two
matters. In Re: Report and Recommendati ons of the Board of Professional Responsibility Advisory
Committee, No. M2004-01600-SC-RL2-BP, and In Re: Proposed Amendmentsto Rule 9, Section
28, and to Rule 33, Section 33.08, Rules of the Tennessee Supreme Court, No. M2005-02674-SC-
OT-RL. The costsin these two matters are waived by the Court.

FOR THE COURT:

WILLIAM M. BARKER, CHIEF JUSTICE



APPENDIX A

[Deleteexisting Rule 9, Tenn. Sup. Ct. R., initsentirety and replaceit with thefollowing new
Rule 9:]

Rule 9. Disciplinary enfor cement.

MISCONDUCT
Section 1. Jurisdiction

1.1. Any attorney admitted to practice law in this State and any attorney specially admitted
by a court of this State for a particular proceeding is subject to the disciplinary jurisdiction of the
Supreme Court, theBoard of Professional Responsibility, thedistrict committeesand hearing panels
hereinafter established, and the circuit and chancery court.

1.2. Nothing herein contained shall be construed to deny to any court such powers as are
necessary for that court to maintain control over proceedings conducted beforeit, such asthe power
of contempt, nor to prohibit any bar association from censuring, suspending or expelling its
members from membership.

Review

1.3. The respondent-attorney (hereinafter “respondent”) or the Board may have areview of
the judgment of a hearing panel in the manner provided by Tenn. Code Ann. § 27-9-101 et seq.,
except asotherwise provided herein. Thereview shall be on the transcript of the evidence beforethe
hearing panel and its findings and judgment. If allegations of irregularitiesin the procedure before
the panel are made, the tria court is authorized to take such additional proof as may be necessary
to resolve such alegations. The court may affirm the decision of the panel or remand the case for
further proceedings. The court may reverse or modify thedecision if therights of the petitioner have
been prgudiced because the pane’s findings, inferences, conclusions or decisions are: (1) in
violation of constitutional or statutory provisions; (2) in excess of the panel’ sjurisdiction; (3) made
upon unlawful procedure; (4) arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion; or (5) unsupported by evidence which isboth substantial
and material in the light of the entire record.

In determining the substantiality of evidence, the court shall take into account whatever in
the record fairly detracts from its weight, but the court shall not substitute its judgment for that of
the panel as to the weight of the evidence on questions of fact. Either party dissatisfied with the
decree of thecircuit or chancery court may prosecute an appeal directly to the Supreme Court where
the cause shall be heard upon the transcript of the record from the circuit or chancery court, which
shall include the transcript of evidence before the hearing panel. Prior decisions of this Court



holding that appeal of disciplinary proceedingsmust betakento the Court of Appealsbecause Tenn.
Code Ann. § 16-4-108 so requires are expressly overruled.

1.4. An appeal from the recommendation or judgment of a hearing panel must be filed in
the circuit or chancery court of the county wherein the office of respondent was located at the time
the charges were filed with the Board.

1.5. The Chief Justice shall designateatria judge or chancellor, regular or retired, who shall
not reside within the geographic boundaries of the chancery division or circuit court wherein the
office of therespondent was|ocated at the timethe chargeswerefiled withthe Board. It shall bethis
judge's or chancellor's duty to try the case and enter judgment upon the minutes of the circuit or
chancery court of the county where the case is heard, and the judgment shall be effective asif the
specia judge were the regular presiding judge of said court. The duty isimposed upon the clerks
and the regular trial judge to promptly notify the Chief Justice of the filing of an appeal in
disciplinary cases.

1.6. Thejudgment of the hearing panel may be stayed in the discretion of the hearing panel,
pending any judicial review pursuant to Section 1.3. Upon the filing of a petition for review
pursuant to Section 1.3, and in the event the judgment is not stayed by the hearing panel, the tria
court in its discretion may stay the hearing panel’ s judgment upon motion of a party.

The final judgment of the tria court may be stayed in the discretion of the tria court,
pending an appeal. In the event thetria court does not issue a stay pending appeal, the Supreme
Court may issue a stay upon motion of a party.

Section 2. Disciplinary Districts

Disciplinary jurisdiction in this State shall be divided into the following districts:

District I--the counties of Johnson, Carter, Cocke, Greene, Hancock, Grainger, Jefferson,
Sullivan, Washington, Unicoi, Hawkins, Claiborne, Hamblen and Sevier.

Digtrict 11--the counties of Campbell, Anderson, Roane, Blount, Morgan, Union, Knox,
Loudon and Scott.

District 111--the counties of Polk, Hamilton, Sequatchie, Bledsoe, Meigs, Monroe, Bradley,
Marion, Grundy, Rhea and McMinn.

District IV--the counties of White, Van Buren, Pickett, Putnam, Overton, Clay, Franklin,
Moore, Bedford, Rutherford, Wilson, Trousdale, Warren, Fentress, Cumberland, Smith, Jackson,
Coffee, Lincoln, Marshall, Cannon, DeKab and Macon.

District V--the county of Davidson.



District VI--the counties of Giles, Wayne, Lewis, Maury, Humphreys, Cheatham,
Montgomery, Robertson, Lawrence, Perry, Hickman, Dickson, Houston, Stewart, Sumner and
Williamson.

District VII--the countiesof Henry, Carroll, Henderson, Hardeman, Hardin, Benton, Decatur,
Chester, Fayette, McNairy and Madison.

District VIlI--the counties of Weakley, Lake, Gibson, Haywood, Tipton, Obion, Dyer,
Crockett and Lauderdale.

District IX--the county of Shelby.

Section 3. Groundsfor Discipline

3.1. Thelicense to practice law in this State is a continuing proclamation by the Court that
the holder is fit to be entrusted with professional and judicial matters, and to aid in the
administration of justice asan attorney and as an officer of the Court. It isthe duty of every recipient
of that privilege to act at al times, both professionally and personally, in conformity with the
standards imposed upon members of the bar as conditions for the privilege to practice law.

3.2. Actsor omissions by an attorney, individually or in concert with any other person or
persons, which violate the Attorney's Oath of Office or the Rules of Professional Conduct of the
State of Tennessee shall constitute misconduct and shall be grounds for discipline, whether or not
the act or omission occurred in the course of an attorney-client relationship.

3.3. Conviction of a serious crime shall similarly be grounds for discipline as set forth in
Section 14.

3.4. Adjudication that a lawyer has willfully refused to comply with a court order entered
in acase in which the lawyer is a party shall be grounds for discipline as set forth in Section 32.

Section 4. Types of Discipline
Misconduct shall be grounds for:
4.1. Disbarment; or

4.2. Suspension for an appropriate fixed period of time, or for an appropriate fixed period
of time and an indefinite period concurrently or thereafter to be determined by the conditions
imposed by the judgment. A suspension of less than one year shall not require proof of
rehabilitation; a suspension of one year or more shall require proof of rehabilitation to be
demonstrated in areinstatement proceeding. No suspension shall be ordered for a specific period
lessthan thirty daysor in excessof fiveyears. All suspensionsregardless of duration shall be public
and shall be subject to the provisions of Section 18. The imposition of a suspension for a fixed



period of time may be suspended in conjunction with a period of probation ordered pursuant to
Section 8.5;

4.3. Temporary Suspension. On petition of the Disciplinary Counsel and supported by an
affidavit demonstrating facts personally known to affiant, showing that an attorney has
misappropriated funds to the attorney's own use, has failed to respond to the Board or Disciplinary
Counsel concerning a complaint of misconduct, has failed to substantially comply with a contract
entered into with the Tennessee Lawyer Assistance Program, or otherwise poses a threat of
substantial harm to the public, the Supreme Court may issue an order with such notice as the Court
may prescribe imposing temporary conditions of probation on said attorney or temporarily
suspending said attorney, or both.

Any order of temporary probation which restricts the attorney maintaining a trust account
shall, when served on any bank maintaining an account against which said attorney may make
withdrawals, serve an injunction to prevent said bank from making further payment from such
account or accounts on any obligation except in accordance with restrictionsimposed by the Court.
Any order of temporary suspension issued under thisrule shall precludethe attorney from accepting
any new cases but shall not preclude such attorney from continuing to represent existing clients
during the first 30 days after issuance of such temporary order; however, any fees tendered to such
attorney during such 30 day period shall be deposited in atrust fund from which withdrawals may
be made only in accordance with restrictions imposed by the Court.

The attorney may for good cause request dissolution or amendment of any such temporary
order by petition filed with the Supreme Court, a copy of which will be served on the Disciplinary
Counsel. Such petition for dissolution shall be set for immediate hearing before the Board of
Professional Responsibility or apanel of three members, at |east two of whom shall be members of
the Board of Professional Responsibility and one of whom may be a district committee member
from the same disciplinary district asthe respondent, designated by the Chair of the Board or, in the
Chair's absence, the Vice-Chair. No more than one non-lawyer Board member may serve on the
panel. The Board or its designated panel shall hear such petition forthwith and submit its report and
recommendation to the Supreme Court with the utmost speed consistent with due process. Upon
receipt of theforegoing report, the Supreme Court shall modify itsorder if appropriate and continue
such provision of the order as may be appropriate until final disposition of all pending disciplinary
charges against said attorney;

4.4. Public censure; or

4.5. Private reprimand; or

4.6. Private informal admonition.

4.7. Restitution. Upon order of ahearing pand or court, or upon stipulation of the parties,

and in addition to any other type of discipline imposed, the respondent may be required to make
restitution to persons or entities financially injured as aresult of the respondent’s misconduct.



Section 5. The Board of Professional Responsibility of
the Supreme Court of Tennessee

5.1. The Supreme Court shall appoint a twelve member Board to be known as"The Board
of Professional Responsibility of the Supreme Court of Tennessee”" (hereinafter referred to as the
"Board") which shall consist of:

(a) Three resident lawyers admitted to practice in this state and one public (non-lawyer)
member appointed for an initial term of three years; and

(b) Threeresident lawyersadmitted to practicein thisstate and one public member appointed
for an initial term of two years; and

(c) Threeresident lawyersadmitted to practicein thisstate and one public member appointed
for aninitial term of one year.

Subsequent terms of al members shall be for three years. No member shall serve for more
than two consecutive three-year terms. Vacancies shall befilled by the Supreme Court. There shall
be one lawyer member from each disciplinary district. There shall be one public member from each
of the three grand divisions of the state.

5.2. The Supreme Court shall designate one member as Chair of the Board and another
member as Vice-Chair.

5.3. The Board shal act only with the concurrence of seven or more members. Seven
membersshall constitute aquorum. Decisions of the Board to appeal from thejudgment of ahearing
panel or of atrial judge, as provided in Section 1.3, may be made in accord with the following
procedure. If Disciplinary Counsel recommendsan appeal and timerestraints are such that aregular
or special meeting of the Board isimpractical, Disciplinary Counsel shall circulate to the members
of the Board in writing the reasons for the recommendation supported by a factual report. Board
members may communicate their vote for or against appea by telephone, facsimile, telegraph, or
regular mail. Any member of the Board may request that Disciplinary Counsel convene atelephone
conference of the Board, whereupon such conference must be convened with at least a quorum so
conferring. An affirmative vote of seven (7) members of the Board shall be necessary to authorize
an appeal. If an appeal has been authorized by the foregoing procedure, any member of the Board
may demand that the question of whether or not the appeal should be dismissed be placed upon the
agendafor consideration at any regular meeting of the Board or special meeting convened for other
business.

5.4. Members shall receive no compensation for their services but may be reimbursed for
their travel and other expenses incidental to the performance of their duties.

5.5. The Board shall exercisethe powersand perform the duties conferred and imposed upon
it by these disciplinary rules, including the power and duty:



(a) Toconsider and investigate any alleged ground for discipline or aleged incapacity of any
attorney called to its attention, or upon its own motion, and to take such action with respect thereto
as shall be appropriate to effectuate the purposes of these disciplinary rules.

(b) To adopt written guidelines to ensure the efficient and timely resolution of complaints,
investigations, and formal proceedings, which guidelines shall be approved by the Court, and to
monitor Disciplinary Counsel’s and the hearing panels’ continuing compliance with those
guidelines. The Board shall quarterly file a report with the Court demonstrating substantial
compliance with the guidelines.

(c) To assign members of the district committees appointed within each disciplinary district
to conduct disciplinary hearings and to review and approve or modify recommendations by
Disciplinary Counsel for dismissals or informal admonitions.

(d) To review, upon application by Disciplinary Counsel, a determination by the reviewing
member of a district committee that a matter should be concluded by dismissal or by private
informal admonition without the ingtitution of formal charges.

(e) To privately reprimand attorneys for misconduct.
(f) To adopt rules of procedure not inconsistent with these rules.

(g) The Board shall, to the extent it deems feasible, consult with officers of loca bar
associ ations concerning any appointment it is authorized to make under these rules.

Section 6. District Committees

6.1. The Supreme Court shall appoint onedistrict committeewithin each disciplinary district.
Each district committee shall consist of not less than five members, nor more than thirty members
of the bar of this state who maintain an office for the practice of law within that district or, if not
actively engaged in the practice of law, reside within that district. Members of district committees
may be recommended by the Board of Professional Responsibility, or the president or board of
directors of the local bar associationsin each district.

6.2. Terms of members of each district committee shall be for three years, and such terms
shall be staggered so that onethird of the membersrotate off the committee each year; provided that
shorter terms may be designated where necessary to observe the above rotation practice. Members
whose terms have expired shall continue to serve with respect to any forma hearing commenced
prior to theexpiration of their termsuntil the conclusion of such hearing, regardless of whether their
successors have been appointed. A member who has served two consecutive three-year terms may
be reappointed after the expiration of one year.

6.3. A member of the district committee shall approve or modify recommendations by
Disciplinary Counsel for dismissals and informa admonitions.



6.4. Formal hearings upon charges of misconduct shall be conducted by a hearing panel
consisting of three district committee members designated by the Board pursuant to Section 8.2.
Such panel shall submit its findings and judgment to the Board. Each hearing panel shall elect its
own Chair. The hearing panel shall act only with the concurrence of a mgority of its members.

6.5. District committee members, whether acting as a reviewing committee member or as
ahearing panel member, shall not take part in any matter in which ajudge, similarly situated, would
have to recuse himself or herself.

Section 7. Disciplinary Counsel

7.1. The Court shall appoint a lawyer admitted to practice in the state to serve as chief
Disciplinary Counsel, who shall serveat the pleasure of the Court. Following hisor her appointment
by the Court, the chief Disciplinary Counsel shall report to the Board, which shall conduct regular
performance eval uations of the chief Disciplinary Counsel and report such evaluationsto the Court.
Neither the chief Disciplinary Counsel nor full-time staff Disciplinary Counsel shall engage in
private practice; however, the Board and the Court may agree to a reasonable period of transition
after appointment.

7.2. Disciplinary Counsel shall have the power and duty:

(a) Withtheapproval of the Board, to employ and supervise staff needed for the performance
of counsel's duties.

(b) Toinvestigate all matters involving possible misconduct.

(c) To dispose of al matters involving alleged misconduct by either dismissal, informal
admonition, or the prosecution of formal charges beforeahearing panel. Except in mattersrequiring
dismissal because the complaint is frivolous and clearly unfounded on its face or falls outside the
Board's jurisdiction, no disposition shall be recommended or undertaken by Disciplinary Counsel
until the accused attorney shall have been afforded the opportunity to state a position with respect
to the allegations against the attorney.

(d) To prosecute in a timely manner al disciplinary proceedings and proceedings to
determine incapacity of attorneys before hearing pandls, trial courts, and the Supreme Court.

(e) Toinvestigate, file pleadings, and appear at hearings conducted with respect to petitions
for reinstatement of suspended or disbarred attorneys or attorneys transferred to inactive status
because of disability, or with respect to petitions for voluntary surrenders of law licenses, and to
cross-examine witnesses testifying in support of any such petitions, and to marshal and present
available evidence, if any, in opposition thereto.

(f) To file with the Supreme Court certificates of conviction of attorneys for crimes.

(9) To maintain permanent records of all matters processed and the disposition thereof.



(h) To give advisory ethics opinions to members of the bar pursuant to Section 26.

(i) To implement the written guidelines adopted by the Board and approved by the Court
pursuant to Section 5.5(b), and to file reports with the Board on a monthly basis demonstrating
Disciplinary Counsel’s substantial compliance with the guidelines.

PROCEDURE
Section 8. Investigation

8.1. All complaints must be submitted in writing. The Board, however, is authorized to
investigate information coming from asource other than awritten complaint if the Board deemsthe
information sufficiently credible or verifiable through objective means. The Board shall provide
the respondent with a complete copy of the original complaint.

All investigations, whether upon complaint or otherwise, shall be initiated and conducted
by Disciplinary Counsel. Upon the conclusion of an investigation, Disciplinary Counsel may
recommend dismissal, informal admonition of theattorney concerned, or aprivatereprimand, public
censure or prosecution of formal charges before a hearing panel.

If the recommended disposition isdismissal or informal admonition, it shall be reviewed by
the reviewing member of the district committee in the appropriate disciplinary district who may
approve or modify it. Disciplinary Counsel may apped to the Board the action of the district
committee member.

If the recommended disposition is private reprimand, public censure, or prosecution of
formal charges before a hearing panel, the Board shall review the recommendation and approve or
modify it. The Board may determine whether amatter should be concluded by dismissal or informal
admonition; may recommend a private reprimand or public censure; or, may direct that a formal
proceeding be instituted before ahearing panel in the appropriate disciplinary district and assign it
to a hearing panel for that purpose.

A respondent shall not be entitled to appea an informal admonition approved by the
reviewing district committee member or imposed by the Board; similarly, a respondent may not
appea arecommended private reprimand or public censure by the Board. In either case, however,
the respondent may, within twenty (20) days of notice thereof, demand as of right that a formal
proceeding be instituted before a hearing panel in the appropriate disciplinary district. In the event
of such demand, the informal admonition shall be vacated or the recommended private reprimand
or public censure shall be withdrawn, and the matter shall be disposed of in the same manner as any
other formal hearing instituted before a hearing panel.

If Disciplinary Counsel’ srecommended dispositionisdismissal or informal admonition, and
if that recommended disposition is approved by the reviewing member of the district committeein
the appropriate disciplinary district, notice of the disposition shall be provided by Disciplinary



Counsel to the complainant. A complainant who is not satisfied with the disposition of the matter
may appeal in writing to the Board within thirty (30) days of receipt of notice of the reviewing
member’ sapproval of therecommended disposition. The Board may approve, modify or disapprove
the disposition, or direct that the matter be investigated further.

Formal Hearing

8.2. Formal disciplinary proceedings before a hearing panel shall be instituted by
Disciplinary Counsel by filing with the Board apetition which shall be sufficiently clear and specific
to inform the respondent of the alleged misconduct. A petition to initiate a formal disciplinary
proceeding shall not include allegations of any private discipline previously imposed against the
respondent.

A copy of the petition shall be served upon the respondent. The respondent shall serve an
answer upon Disciplinary Counsel and file the original with the Board within 20 days after the
service of the petition, unless such time is extended by the Chair. In the event the respondent fails
to answer, the charges shall be deemed admitted; provided, however, that arespondent who failsto
answer within the time provided may obtain permission of the Chair to file an answer if such faillure
to file an answer was attributable to mistake, inadvertence, surprise or excusable neglect.

Following the service of the answer or upon failure to answer, the matter shall be assigned
by the Chair to ahearing panel. In assigning the members of the hearing panel, the Chair shall select
them on arotating basis from the members of the district committee in the district in which the
respondent practices law; if there is an insufficient number of committee members in that district
who are able to serve on the hearing panel, the Chair may appoint one or more members from the
district committee of an adjoining district to serve on the panel.

If there are any issues of fact raised by the pleadings or if the respondent requests the
opportunity to be heard, the hearing panel shall serve anotice of hearing upon Disciplinary Counsel
and the respondent, or the respondent’s counsel, stating the date and place of the hearing at least 15
days in advance thereof. The notice of hearing shall advise the respondent that the respondent is
entitled to be represented by counsel, to cross-examine witnesses and to present evidence in the
respondent's own behalf.

In a hearing panel’s hearing on the petition, Disciplinary Counsel may submit evidence of
prior discipline against the respondent, including prior private discipline, as an aggravating
circumstance. Such evidence may be introduced to the extent it is otherwise admissible under the
Tennessee Rules of Evidence. Pursuant to Section 25.4, the respondent may apply for a protective
order concerning the admission of evidence of prior private discipline.

In hearings on formal charges of misconduct, Disciplinary Counsel must prove the case by
a preponderance of the evidence.

8.3. The hearing panel shall, in every case, submit its findings and judgment, in the form of
afinal decree of atria court, to the Board within 15 days after the conclusion of its hearing. The
Board shall immediately serve a copy of the findings and judgment of the hearing panel upon the



respondent and the respondent's counsel of record. Any petition for certiorari therefrom must be
filed in the circuit or chancery court having jurisdiction within 60 days of the mailing or service of
such judgment.

8.4. If the hearing panel finds one or more grounds for discipline of the respondent, the
panel’ sjudgment shall specify thetype of disciplineimposed: disbarment (Section 4.1), suspension
(Section 4.2), or public censure (Section 4.4). In the discretion of the hearing panel, the imposition
of a suspension for a fixed period of time (Section 4.2) may be suspended in conjunction with a
period of probation ordered pursuant to Section 8.5. In addition to imposing one of the foregoing
types of discipline, the hearing panel may order restitution (Section 4.7). Temporary suspension
(Section 4.3), privatereprimand (Section 4.5), and privateinformal admonition (Section 4.6) arenot
available types of discipline following a formal disciplinary proceeding. In determining the
appropriate type of discipline, the hearing panel shall consider the applicable provisions of the ABA
Sandards for Imposing Lawyer Sanctions.

If the judgment of the hearing panel is that the respondent shall be disbarred or suspended
for any period of timein excess of three monthsand no appeal therefrom is perfected withinthetime
allowed therefor, or if thereis a settlement providing for adisbarment or suspension for any period
of timein excess of three months, at any stage of disciplinary proceedings, the Board shall forward
acopy of thejudgment or settlement to the Supreme Court of Tennessee. The Court shall review the
recommended punishment provided in such judgment or settlement with a view to attaining
uniformity of punishment throughout the state and appropriateness of punishment under the
circumstances of each particular case. The Court may direct that the transcript or record of any
proceeding be prepared and filed with the Court for its consideration.

If the Court finds that the punishment appears to be inadequate or excessive, it shall issue
an order advising the Board and the respondent that it proposes to increase or to decrease the
punishment. If the Court proposes to increase the punishment, the respondent attorney shall have
twenty (20) days from the date of the order to file abrief and request oral argument; if the proposal
isto decrease the punishment, the Board shall have twenty (20) dayswithinwhichto fileabrief and
request oral argument. Reply briefs shall be due within twenty (20) days of thefiling of the brief of
the party upon whom the burden of persuasion rests. If oral argument is requested it shall be
promptly granted. Upon termination of such proceedings as are requested the Court may modify the
judgment of the hearing panel or the settlement in such manner as it deems appropriate.

If the jJudgment of a hearing panel is appealed to the circuit or chancery court and the trial
court entersajudgment disbarring or suspending respondent for any period of timein excessof three
(3) monthsand no appeal therefrom i s perfected withinthetimeallowed therefor, thetrial court shall
forward a copy of itsjudgment to the office of the clerk of the Supreme Court inthe grand division
in which the respondent maintains or maintained an office for the practice of law, and this Court
shall enter an order of enforcement of said decree.

All other decreesof hearing panelsor trial courtsshall be duly recorded in permanent records
to be maintained by the Board, and shall have theforce and effect of an order of this Court. Should
any respondent fail to fully comply with such decree, the Board shall immediately forward the
decree of this Court for enforcement together with a report of noncompliance.



8.5. Probation. In the discretion of the hearing panel or areviewing court, theimposition of
asuspension for afixed period (Section 4.2) may be suspended in conjunction with afixed period
of probation. The conditions of probation shall be stated in writing in the judgment of the hearing
panel or court. Probation shall be used only in cases where there is little likelihood that the
respondent will harm the public during the period of rehabilitation and where the conditions of
probation can be adequately supervised. A probation monitor may be designated to supervise the
respondent’s compliance with the conditions of probation. The respondent shall pay the costs
associated with probation, including without limitation areasonable fee for the probation monitor.

In the event the respondent violates or otherwise fails to meet any condition of probation,
Disciplinary Counsel is authorized to file a petition to revoke probation. Upon thefiling of such a
petition, arevocation hearing shall be conducted in the same manner as a hearing on a petition to
initiate a formal disciplinary proceeding filed pursuant to Section 8.2. The only issue in such a
proceeding is whether probation is to be revoked; the original judgment imposing the fixed period
of probation may not be reconsidered.

Probation shall terminate upon the expiration of the fixed period of probation. Probation
may be terminated earlier by the tribunal (hearing panel or court) which imposed the period of
probation upon the filing of a motion and an affidavit by respondent showing compliance with all
the conditions of probation and an affidavit by the probation monitor, if one is designated, stating
that probation is no longer necessary and summarizing the basis for that statement. Disciplinary
Counsel shall file aresponse to any such motion to terminate probation. The tribunal may conduct
whatever hearings are necessary to decide the motion to terminate probation. The tribunal’s ruling
on the motion may be appealed pursuant to Section 1.3.

Section 9. Complaints Against Board Members,
District Committee Members, or Disciplinary Counsel

9.1. (@) Complaints against Disciplinary Counsel or a district committee member aleging
violations of the Attorney's Oath of Office or the Rules of Professional Conduct shall be submitted
directly to the Board.

(b) Disagreement with the official decision of Disciplinary Counsel, a hearing panel, or a
district committee member, taken in the course and scope of their responsibilities, shall not be
grounds for the filing of adisciplinary complaint.

9.2. (a) Complaints against attorney members of the Board alleging violations of the
Attorney's Oath of Office or the Rules of Professional Conduct shall be submitted directly to the
Chief Justice of the Supreme Court.

(b) Disagreement with the officia decision of the Board or a member, taken in the course
and scope of their responsibilities, shall not be grounds for the filing of a disciplinary complaint.



9.3. Nothing herein contained shall be deemed to exempt any attorney admitted to practice
in the State of Tennessee from complaintswhich present aviolation of the Attorney's Oath of Office
or the Rules of Professional Conduct.

9.4. Theinvestigation of complaints submitted under Section 9.2 of Rule 9 against attorney
members of the Board shall proceed in accordance with the procedures contained in Section 8 of
Rule 9, with the following modifications:

(a) A specia Disciplinary Counsel, whom the Chief Justice shall appoint, shall takethe place
and perform the functions of Disciplinary Counsal.

(b) One member of the Court, whom the Chief Justice shall designate, shall take the place
and perform all the functions of the Board contained in Rule 9, which shall include, for the purposes
of this section, the review of recommendations of dismissal or informal admonition. The member
so designated shall not participate with the Court in any subsequent proceedings in the same case.

(c) If the recommendation, as approved or modified, includes the institution of formal
proceedings before a hearing panel, or if the attorney demands such formal proceedings as of right,
then the Chief Justice shall at that time appoint three personsto act as a specia hearing panel. The
special hearing panel shall take the place and perform the functions of the hearing panel as provided
in Sections 6 and 8 of Rule 9. The special Disciplinary Counsel shall continueto represent the Board
and proceed as provided in Sections 7 and 8 of Rule 9.

(d) The respondent or the Board may obtain review of the judgment of the special hearing
panel as provided in Sections 1.3, 1.4, 1.5, and 8.3 of Rule 9.

Section 10. Refusal of Complainant to Proceed, Compromise, etc.

Neither unwillingness nor neglect of the complainant to sign a complaint or to prosecute a
charge, nor settlement or compromise between the complainant and the attorney or restitution by
the attorney, shall, in itself, justify abatement of the processing of any complaint.

Section 11. MattersInvolving Related Pending
Civil or Criminal Litigation

Processing of disciplinary complaints shall not be deferred or abated because of substantial
similarity to the material allegations madein other pending criminal or civil litigation or because
the substance of the complaint relates to the respondent’s alleged conduct in pending litigation,
unless authorized by the Board in its discretion, for good cause shown.

Section 12. Service



12.1. Service upon the respondent of the petition in any disciplinary proceeding shall be
made by persona service by any person authorized by the Chair of the Board, or by registered or
certified mail at the address shown in the most recent registration statement filed by respondent
pursuant to Section 20.5 or other last known address.

12.2. Service of any other papers or notices required by these Rules shall, unless otherwise
provided by these Rules, be made in accordance with Rule 5.02, Tennessee Rules of Civil
Procedure.

Section 13. Subpoena Power, Witnesses and Pre-trial Proceedings

13.1. Any member of a hearing pand in matters before it, and Disciplinary Counsdl in
matters under investigation, may administer oaths and affirmations and may obtain from the circuit
or chancery court having jurisdiction subpoenas to compel the attendance of witnesses and the
production of pertinent books, papers and documents. A respondent may, similarly, obtain
subpoenasto compel the attendance of witnesses and the production of pertinent books, papersand
documents before a hearing panel after formal disciplinary proceedings are instituted.

13.2. Subpoenas shal clearly indicate on their face that the subpoenas are issued in
connection with a confidential investigation under these Rules and that it may be regarded as
contempt of the Supreme Court or groundsfor discipline under these Rulesfor aperson subpoenaed
to in any way breach the confidentiality of the investigation. The scope of the confidentiality of the
investigation shall be governed by Section 25. It shall not be regarded as abreach of confidentiality
for a person subpoenaed to consult with an attorney.

13.3. The circuit or chancery court in which the attendance or production is required may,
upon proper application, enforce the attendance and testimony of any witness and the production
of any documents so subpoenaed. Subpoena and witness fees and mileage shall be the same asin
the courts of this state.

13.4. Any attack on the validity of a subpoena so issued shall be heard and determined by
the court wherein enforcement of the subpoenais being sought.

13.5. Discovery proceedings by the respondent-attorney, prior to institution of proceedings
for aformal hearing, may be had upon the order of the Chair of the Board for good cause shown.

13.6. A pre-hearing conference shall be held within sixty (60) days of the filing date of any
petition commencing aformal proceeding. The pre-hearing conference shall be conducted by the
chair of the assigned hearing panel and at least one other member of the panel, but it may be
conducted via telephone or video conference. In the pre-hearing conference, the panel shall
scheduledeadlinesfor discovery, thefiling of motions, and the exchange of witnessand exhibit lists,
and it also shall set the trial date. The panel may discuss with and accept from the parties
stipulations of fact and/or stipulations regarding the authenticity of documents and exhibits, may
narrow the issues presented by the pleadings, and may address any other matter the panel deems
appropriatein the management of the proceeding. Subsequent pre-hearing conferences may be held



in the discretion of the panel, acting on its own initiative or upon motion of aparty. Withinfive (5)
days of each pre-hearing conference, the chair of the hearing panel shall file an order reciting the
actions taken by the panel during the conference, including any deadlines imposed and the date set
for trial.

13.7. With the approval of the hearing panel, testimony may be taken by deposition or by
interrogatoriesif the witnessis not subject to service or subpoenaor is unableto attend or testify at
the hearing because of age, illness or other infirmity. A complete record of the testimony so taken
shall be made and preserved, but need not be transcribed unless needed for appeal or certiorari.

13.8. Thesubpoenaand deposition procedures shall be subject to the protectiverequirements
of confidentiality provided in Section 25.

Section 14. Attorneys Convicted of Crimes

14.1. Upon the filing with the Supreme Court of acertificate demonstrating that an attorney
who is adefendant in acrimina case involving a serious crime, as defined in Section 14.2 herein,
has entered a plea of nolo contendere or a plea of guilty or has been found guilty by verdict of the
jury, or thetrial court sitting without ajury, the Court shall enter an order immediately suspending
the attorney. Such suspension shall take place regardless of the pendency of a motion for new trial
or other actioninthetria court and regardless of the pendency of an appeal. Such suspension shall
remain in effect pending final disposition of adisciplinary proceeding to be commenced upon such
finding of guilt.

14.2. Theterm "serious crime" shall include any felony under thelaws of Tennessee and any
other crime a necessary element of which as determined by the statutory or common law definition
of such crime, involves improper conduct as an attorney, interference with the administration of
justice, false swearing, misrepresentation, fraud, willful failure to file income tax returns, deceit,
bribery, extortion, misappropriation, theft, or an attempt or a conspiracy or solicitation of another
to commit a"serious crime.”

14.3. A certificate of aconviction of an attorney for any crime shall be conclusive evidence
of the commission of that crimein any disciplinary proceeding instituted against the attorney based
upon the conviction.

14.4. Upon the receipt of a certificate of conviction of an attorney for a serious crime, the
Court shall, in addition to suspending the attorney in accordance with the provisions of Section 14.1
of this Rule, also refer the matter to the Board for the institution of aformal proceeding before a
hearing panel in which the sole issue to be determined shall be the extent of the final disciplineto
beimposed, provided that adisciplinary proceeding so instituted will not be brought to hearing until
all appeal s from the conviction are concluded.

14.5. Upon receipt of acertificate of aconviction of an attorney for a crime not constituting
a serious crime, the Court shall refer the matter to the Board for whatever action it may deem
warranted, including the institution of an investigation by Disciplinary Counsel, or a formal



proceeding before a hearing panel, provided, however, that the Court may in its discretion make no
reference with respect to convictions for minor offenses.

14.6. An attorney suspended under the provisions of Section 14.1 of this Rule will be
reinstated immediately upon the filing of a certificate demonstrating that the underlying conviction
of aserious crime has been reversed but the reinstatement will not terminate any formal proceeding
then pending against the attorney, the disposition for which shall be determined by the hearing panel
and the Board on the basis of the available evidence.

14.7. The clerk of any court in this state in which an attorney is convicted of a crime shall
within ten days of said conviction transmit a certificate thereof to this Court.

14.8. Upon being advised that an attorney subject to thedi sciplinary jurisdiction of thisCourt
has been convicted of a crime, Disciplinary Counsel shall determine whether the clerk of the court
where the conviction occurred has forwarded a certificate to this Court in accordance with the
provision of Section 14.7 of thisRule. If the certificate has not been forwarded by the clerk or if the
conviction occurred in another jurisdiction, it shall bethe responsibility of the Disciplinary Counsel
to obtain a certificate of the conviction and to transmit it to this Court.

14.9. An order suspending an attorney from the practice of law pursuant to this Rule shall
not constitute a suspension of the attorney for the purpose of Section 18 unless this Court shall so
order.

Section 15. Disbar ment by Consent of Attorneys
Under Disciplinary Investigation or Prosecution

15.1. An attorney who is the subject of an investigation into, or a pending proceeding
involving, allegations of misconduct may consent to disbarment, but only by delivering to the Board
an affidavit stating that such attorney desires to consent to disbarment and that:

(@) The attorney's consent is fredy and voluntarily rendered; the attorney is not being
subjected to coercion or duress; theattorney isfully awareof theimplications of submitting consent;

(b) The attorney is aware that there is a presently pending investigation into, or proceeding
involving alegations that there exist grounds for discipline the nature of which the attorney shall
specifically set forth;

(c) The attorney acknowledges that the material facts so aleged are true; and,

(d) The attorney consents because the attorney knows that if charges were predicated upon
the matters under investigation, or if the proceeding were prosecuted, no successful defense could
be made.

15.2. Upon receipt of the required affidavit, the Board shall file it with this Court and this
Court shall enter an order disbarring the attorney on consent.



15.3. The order disbarring the attorney on consent shall be a matter of public record.
However, the affidavit required under the provisions of 15.1(a) above shall not be publicly disclosed
or made available for use in any other proceeding except upon order of this Court.

Section 16. Discipline by Consent

16.1. An attorney against whom formal charges have been served may at any stage of the
proceedings before the Board, hearing panel or trial court, thereafter tender aconditional guilty plea
to the petition or to a particular count thereof in exchange for a stated form of punishment. Such a
tendered plea shall be submitted to Disciplinary Counsel and approved or rejected by the Board
upon recommendation of the hearing panel if the matter has been assigned for hearing, or shall be
approved or rejected by thetrial court if apetition for certiorari has been filed; subject, however, in
either event, to final approval or rejection by this Court if the stated form of punishment includes
disbarment, suspension or public reprimand.

16.2. A continuance in a hearing panel proceeding, or before atrial court, on the basis of
such atender shall be granted only with the concurrence of Disciplinary Counsel. Approval of such
atendered plea by the Board or tria court and, if required, by this Court shall divest the hearing
panel or trial court of further jurisdiction. Thefinal order of discipline shall be predicated upon the
petition and an approved tendered conditional guilty plea.

Section 17. Reciprocal Discipline

17.1. All attorneys subject to the provisions of this Rule shall, upon being subjected to
professional disciplinary action in another jurisdiction, promptly inform Disciplinary Counsel of
such action. Upon being informed that an attorney subject to the provisions of these Rules has been
subjected to disciplinein another jurisdiction, Disciplinary Counsel shall obtain a certified copy of
such disciplinary order and file the same with the Board and with this Court.

17.2. Upon receipt of a certified copy of an order demonstrating that an attorney admitted
to practice in this State has been disciplined in another jurisdiction, this Court shall forthwith issue
anotice directed to the attorney containing:

(a) A copy of said order from the other jurisdiction; and

(b) An order directing that the attorney inform the Court, within 30 days from service of the
notice, of any claim by the attorney predicated upon the grounds set forth in Section 17.4 hereof that
theimposition of theidentical disciplinein thisstatewould be unwarranted and the reasonstherefor.

17.3. In the event the discipline imposed in the other jurisdiction has been stayed there, any
reciprocal disciplineimposed in this state shall be deferred until such stay expires.

17.4. Upon the expiration of 30 days from service of the notice issued pursuant to the
provisionsof 17.2 above, thisCourt shall imposetheidentical disciplineunlessDisciplinary Counsel



or the attorney demonstrates, or this Court finds that upon the face of the record upon which the
disciplineis predicated it clearly appears:

(a) That the procedure was so lacking in notice or opportunity to be heard as to constitute
adeprivation of due process; or

(b) That there was such an infirmity of proof establishing the misconduct asto giverise to
the clear conviction that the Court could not, consistent with its duty, accept asfinal the conclusion
on that subject; or

(c) That the misconduct established warrants substantially different discipline in this state.

Wherethis Court determinesthat any of said elementsexist, this Court shall enter such other
order asit deems appropriate.

17.5. In @l other respects, afinal adjudication in another jurisdiction that an attorney has
been guilty of misconduct shall establish conclusively the misconduct for purposes of adisciplinary
proceeding in this state.

Section 18. Noticeto Clients, Adverse Parties, and Other Counsel

18.1. Recipientsof Notice; Contents. Within ten days after the date of the order of this Court
imposing discipline, transfer to disability inactive status, or interim suspension, arespondent lawyer
who has been disbarred, suspended, transferred to disability inactive status, or placed on interim
suspension pursuant to Section 4.3 of this rule, shall notify or cause to be notified by registered or
certified mail, return receipt requested,

(a) dl clients being represented in pending matters;
(b) al co-counsel in pending matters; and

(c) al opposing counsel in pending matters, or in the absence of opposing counsdl, the
adverse parties, of the order of the Court and that thelawyer istherefore disqualified to act aslawyer
after the effective date of the order. The notice to be given to the lawyer(s) for an adverse party, or,
in the absence of opposing counsel, the adverse parties, shall state the last known address of the
client of the respondent.

18.2. Special Notice. The Court may direct the issuance of notice to such financia
ingtitutions or others as may be necessary to protect the interests of clients or other members of the
public.

18.3. Duty to Maintain Records. Therespondent shall keep and maintain records of the steps
taken to accomplish the requirements of Sections 18.1 and 18.2 and shall make those records
available to the Disciplinary Counsel on request.



18.4. Return of Client Property. Therespondent shall deliver to all clientsany papersor other
property to which they are entitled and shall notify them and any counsel representing them of a
suitable time and place where the papers and other property may be obtained, calling attention to
any urgency for obtaining the papers or other property.

18.5. Effective Date of Order; Refund of Fees. Ordersimposing disbarment, suspension, or
transfers to disability inactive status are effective on a date ten days after the date of the order,
except where the Court finds that immediate disbarment, suspension, or interim suspension is
necessary to protect the public. The respondent shall refund within ten days after entry of the order
any part of any fees, expenses, or costs paid in advance that has not been earned or expended, unless
the order directs otherwise.

18.6. Withdrawal fromRepresentation. Inthe event another lawyer doesnot becomeattorney
of record on behalf of the client before the effective date of the disbarment, suspension, or interim
suspension, it shall be the responsibility of the respondent to move in the court or agency in which
the proceeding is pending for leave to withdraw. The respondent shall in that event file with the
court, agency, or tribunal before which the litigation is pending a copy of the notice to opposing
counsel or adverse parties, including the place of residence and all mailing addresses of the client
of the respondent.

18.7. New Representation Prohibited. Prior to the effective date of the order, if not
immediately, the respondent shall not undertake any new lega matters. Upon the effective date of
the order, the respondent shall not maintain apresence or occupy an office where the practice of law
is conducted. The respondent shall take such action as is necessary to cause the removal of any
indiciaof lawyer, counselor at law, legal assistant, law clerk, or similar title.

18.8. Affidavit Filed with Board. Within ten days after the effective date of the disbarment
or suspension order, order of transfer to disability inactive status, or interim suspension, the
respondent shall file with the Board of Professional Responsibility an affidavit showing:

(a) Compliance with the provisions of the order and with these rules;

(b) All other state, federal, and administrative jurisdictions to which the lawyer is admitted
to practice;

(c) Place of residence and all addresses where communications may thereafter be directed,
and

(d) Service of acopy of the affidavit upon Disciplinary Counsel, which shall include proof
of compliance with § 18.1.

18.9. Reinstatement. Proof of compliance with these rules shall be a condition precedent to
any petition for reinstatement.

18.10. Publication of Notice. The Board shall cause anotice of the disbarment, suspension,
disability inactive status, or interim suspension to be given to all state judges, to a newspaper of



general circulation in each county in which the respondent attorney maintained an office for the
practice of law, and in such other publications as the Board may determine to be appropriate.

Section 19. Reinstatement

19.1. No attorney suspended for one year or more or disbarred may resume practice until
reinstated by order of the Supreme Court, except as provided in Section 20.4. Any attorney
suspended for less than one year and an indefinite period to be determined by the conditions
imposed by the judgment may resume practice without reinstatement after filing an affidavit with
the Board showing that the attorney has fully complied with the conditions imposed by the
judgment. Any attorney suspended for less than one year with no conditions imposed may resume
practice without reinstatement.

19.2. A person who has been disbarred after hearing or by consent may not apply for
reinstatement until the expiration of at least five years from the effective date of the disbarment.

19.3. Petitions for reinstatement by a disbarred or suspended attorney shall be filed under
this Rule, regardless when or under what procedure the suspension or disbarment occurred. The
qualifications and requirements for reinstatement existing when the suspension was entered shall
apply to any subsequent reinstatement proceeding. No application for reinstatement shall be filed
more than 90 days prior to thetime eligible for reinstatement. Such petitions shall be filed with the
Board and served upon Disciplinary Counsel promptly. Upon receipt of the petition, Disciplinary
Counsel shall investigate the matter and file aresponsive pleading to the petition. The Board shall
promptly refer the petition to a hearing panel in the disciplinary district in which the petitioner
maintained an office at the time of the disbarment or suspension. The hearing panel shall schedule
a hearing at which the petitioner shall have the burden of demonstrating by clear and convincing
evidence that the attorney hasthe moral qualifications, competency and learningin law required for
admission to practicelaw in this state and that the resumption of the practice of law within the state
will not be detrimental to the integrity and standing of the bar or the administration of justice, or
subversive to the public interest. The hearing panel shall within 30 daysfile areport containing its
findings and decision and transmit same, together with the record, to the Board. Either party
dissatisfied with the hearing panel’ s decision may obtain review thereof, as provided in Section 1.3
hereof.

19.4. If it isthe decision of the hearing panel that petitioner be reinstated, the Board shall
review the record and within 60 days either appeal as provided in Section 1.3 hereof or transmit to
this Court the record of the proceedings before the hearing panel together with its report approving
same. This Court will take such action upon the record so transmitted as it deems appropriate. No
attorney will be reinstated except by order of this Court.

19.5. In al proceedings upon a petition for reinstatement, cross-examination of the
respondent-attorney's witnesses and the submission of evidence, if any, in opposition to the petition
shall be conducted by Disciplinary Counsel.



19.6. Petitions for reinstatement under this Rule shall be accompanied by an advance cost
deposit in an amount to be set from time-to-time by the Board to cover anticipated costs of the
reinstatement proceeding. All advance cost deposits collected hereunder shall be deposited by the
Board of Professional Responsibility with the State Treasurer; all such fundsincluding earnings on
investments and all interest and proceeds from said funds, if any, are deemed to be, and shall be
designated as, fundsbel onging solely to the Board of Professional Responsibility. Withdrawalsfrom
those funds shall only be made by the Board of Professional Responsibility to cover costs of
rei nstatement proceedings, and reimbursement of advance cost depositsnot expended. Such advance
cost deposit funds shall be maintained, managed, and administered solely and exclusively by the
Board of Professional Responsibility.

19.7. If the petitioner is found unfit to resume the practice of law, the petition shall be
dismissed. If the petitioner is found fit to resume the practice of law, the judgment shall reinstate
the petitioner; provided, however, that thejudgment may make such reinstatement conditional upon
the payment of all or part of the costs of the proceeding, and upon the making of partial or complete
restitution to parties harmed by the petitioner's misconduct which led to the suspension or
disbarment; and the reinstatement may be conditioned upon the furnishing of such proof of
competency as may be required by the judgment, in the discretion of the Supreme Court, which
proof may include certification by the Board of Law Examiners of the successful completion of
examination for admission to practice.

19.8. Successive Petitions. No petition for reinstatement under thisRule shall befiled within
three years following an adverse judgment upon a petition for reinstatement filed by or on behalf
of the same person.

Section 20. Periodic Assessment of Attorneys

20.1. Every attorney admitted to practice before this Court, except those exempt under 20.2,
shall pay to the Board of Professional Responsibility on or before March 1 of each year an annual
fee for each year beginning in 1976 to be set by the Court from time to time.

All funds collected hereunder shall be deposited by the Board of Professional Responsibility
with the State Treasurer; al such funds including earnings on investments and all interest and
proceeds from said funds, if any, are deemed to be, and shall be designated as, funds belonging
solely totheBoard of Professional Responsibility. Withdrawal sfrom thosefunds shall only bemade
by the Board of Professional Responsibility for the purpose of defraying the costs of disciplinary
administration and enforcement of thoserules, and for such other related purposes asthis Court may
from time to time authorize or direct.

The annua registration fee for each attorney shall be $100 payable on January 2, 2002, but
no later than March 1, 2002. The annual feefor 2003 shall be $105 payable on January 2, 2003, but
no later than March 1, 2003, and a like sum each year thereafter until otherwise ordered by the
Court.

20.2 There shall be exempted from the application of thisrule:



(a) [Stricken effective July 1, 1985.]

(b) Retired attorneys.

(c) Attorneys on temporary duty with the armed forces.

(d) Faculty members of Tennessee law schools who do not practice.

(e) Attorneys not engaged in the practice of law. The term, "the practice of law" shall be
defined as any service rendered involving legal knowledge or legal advice, whether of
representation, counsel or advocacy, in or out of court, rendered in respect to the rights, duties,
regulations, liabilities or business relations of one requiring the services. It shall encompass all
public and private positions in which the attorney may be called upon to examine the law or pass
upon the legal effect of any act, document or law.

20.3. Any attorney who fails to timely pay the fee required under 20.1 above shall be
summarily suspended, provided a notice of delinquency has been forwarded to the attorney by
certified mail, return receipt requested, addressed to the attorney's last known business address at
least 30 days prior to such suspension, unless the attorney shall have been excused on grounds of
financial hardship pursuant to procedures to be established by the Board.

20.4. Any attorney suspended under the provisions of 20.3 above shall be reinstated without
further order upon payment of all arrears and a penalty of 20% of the amount due from the date of
the last payment to the date of the request for reinstatement.

20.5. To facilitate the collection of the annual fee provided for in 20.1 above, all persons
required by this Rule to pay an annua fee shall, on or before March 1 of every year, commencing
in 1976, file with the Board of Professional Responsibility of the Supreme Court of Tennessee at
its central office aregistration statement, on aform prescribed by this Court, setting forth a current
residence and office addresses, and such other information as this Court may from time to time
direct. In addition to such statement, every attorney shall file with the Board of Professional
Responsibility of this Court a supplemental statement of any change in the information previousy
submitted within 30 days of such change. All persons first becoming subject to these Rules by
admission to the practice of law before the courts of this state after January 1, 1976 shall file the
statement required by this Rule at the time of admission; but no annual fee shall be payable until
March 1 next following such date of admission.

20.6. Within 30 days of the receipt of astatement or supplement thereto filed by an attorney
in accordance with the provisions of 20.5 above, the Board, acting through Disciplinary Counsel,
shall acknowledge receipt thereof, on aform prescribed by this Court in order to enable the attorney
on request to demonstrate compliance with the requirements of 20.1 and 20.5 above.

20.7. Any attorney who failsto file the statement or supplement thereto in accordance with
therequirementsof 20.5 above shall be summarily suspended; provided anotice of delinquency has
been forwarded to the attorney by certified mail, return recei pt requested, addressed to the attorney's
last known business address at least 30 days prior to such suspension. The attorney shall remain



suspended until the attorney shall have complied therewith, whereupon the attorney shall be
reinstated without further order.

20.8. An attorney who has retired or is not engaged in practice shall advise the Board of
Professional Responsibility in writing that such attorney desires to assume inactive status and
discontinue the practice of law. Upon the filing of such notice, the attorney shall no longer be
eligible to practice law.

20.9. Uponthefiling of anoticeto assumeinactive status, an attorney shall be removed from
the roll of those classified as active until and unless the attorney requests and is granted
reinstatement to the active rolls. Reinstatement shall be granted unless the attorney is subject to an
outstanding order of suspension or disbarment or has been in inactive status for five years or more,
upon the payment of any assessment in effect for the year the request is made and any arrears
accumulated prior to transfer to inactive status. Attorneys who have been suspended or on inactive
status for over five years before filing a petition for reinstatement to active status may be required,
inthediscretion of this Court, to establish proof of competency and learning in law which proof may
include certification by the Board of Law Examinersof the successful completion of an examination
for admission to practice subsequent to the date of suspension or transfer to inactive status.

20.10. The courts of this state are charged with the responsibility of insuring that no
suspended attorney be permitted to file any document, paper or pleading or otherwise practice
therein.

DISABILITY

Section 21. Proceedings Where an Attorney |I's Declared
to Be Incompetent or Is Alleged to Be I ncapacitated

21.1. Wherean attorney hasbeen judicially declared incompetent or involuntarily committed
on the grounds of incompetency or disability or detained or placed in the custody of a center for the
treatment of mental illness after a probable cause hearing pursuant to the procedures set forth in
Tenn. Code Ann. § 33-6-103, the Supreme Court, upon proper proof of thefact, shall enter an order
transferring such attorney to disability inactive status effective immediately for an indefinite period
until the further order of this Court. A copy of such order shall be served upon such attorney, the
attorney's guardian, and/or the director of theinstitution to which the attorney had been committed
in such manner as the Court may direct.

21.2. Whenever the Board shall petition this Court to determine whether an attorney is
incapacitated from continuing the practice of law by reason of mental infirmity or illness or because
of addiction to drugs or intoxicants, or whenever an attorney, with no disciplinary proceeding or
complaint pending, shall petition to be transferred to disability inactive status, the Court may take
or direct such action as it deems necessary or proper to determine whether the attorney is so
incapacitated, including the examination of the attorney by such qualified medical experts as the
Court shall designate or assignment to a hearing panel for aformal hearing to determine the issue
of capacity. If, upon due consideration of the matter, the Court concludes that the attorney is



incapacitated from continuing to practice law, it shal enter an order transferring the attorney to
disability inactive status on the ground of such disability for an indefinite period and until the further
order of this Court. If the Board files a petition pursuant to this section while a disciplinary
proceeding is pending against the respondent, the disciplinary proceeding shall be suspended
pending the determination as to the attorney’ s aleged incapacity.

21.3. If, during the course of a disciplinary investigation or proceeding, the respondent
contends that the respondent is suffering from a disability by reason of mental or physical infirmity
or illness, or because of addiction to drugs or intoxicants, which disability makesit impossible for
the respondent to respond to or defend against the complaint, such contention shall place at issue
the respondent’s capacity to continue to practice law. The Court thereupon shall enter an order
immediately transferring the respondent to disability inactive statusfor anindefinite period and until
the further order of this Court. The Court may take or direct such action as it deems necessary or
proper to make a determination as to the respondent’ s capacity to continue to practice law and to
respond to or defend against the complaint, including the examination of the respondent by such
gualified medical expertsasthe Court shall designate or thereferral of the matter to ahearing panel
for a formal hearing to determine the respondent’s capacity to continue to practice law and to
respond to or defend against the complaint.

If the Court or hearing panel shall determine that the respondent is incapacitated from
responding to or defending against the complaint, the Court or hearing panel shall take such action
as it deems proper and advisable, including a direction for the suspension of the disciplinary
proceeding against the respondent.

21.4. The Board shall cause anotice of transfer to disability inactive status to be published
in the legal journal and in a newspaper of genera circulation in each county in which the disabled
attorney maintained an office for the practice of law.

21.5. The Board shall promptly transmit acertified copy of the order of transfer to disability
inactive status to the judges of al of the courts in the counties in which the disabled attorney
maintained a law practice.

Whenever an attorney has been transferred to disability inactive status pursuant to either
Section 21.1 or 21.3 of this Rule; or, whenever the Board, pursuant to Section 21.2, petitions this
Court to determinethat an attorney is disabled or incapacitated from continuing the practice of law,
the Board shall request such action under the provisions of Section 22 as may be indicated in order
to protect the interests of the disabled or aleged disabled attorney and the attorney's clients.

21.6. No attorney transferred to disability inactive status under the provisions of this Rule
may resume active status until reinstated by order of this Court. Any attorney transferred to
disability inactive status under the provisions of this Rule shal be entitled to petition for
reinstatement to active status once ayear or at such shorter intervals as this Court may direct in the
order transferring the respondent to disability inactive status or any modification thereof. Such
petition shall be granted by the Court upon a showing by clear and convincing evidence that the
attorney's disability has been removed and the attorney is fit to resume the practice of law. Upon
such application, the Court may take or direct such action as it deems necessary or proper to a



determination of whether the attorney's disability has been removed including a direction for an
examination of the attorney by such qualified medical experts as the Court shall designate. In its
discretion, the Court may direct that the expense of such an examination shall be paid by the
attorney, and that the attorney establish proof of competence and learning in law, which proof may
include certification by the Board of Law Examinersof the successful completion of an examination
for admission to practice.

21.7. Where an attorney has been transferred to disability inactive status by an order in
accordancewith the provisionsof 21.1 above and, thereafter, in proceedings duly taken, the attorney
has been judicially declared to be competent, this Court may dispense with further evidence that the
attorney's disability has been removed and may direct the attorney's reinstatement to active status
upon such terms as are deemed proper and advisable.

21.8. In aproceeding seeking atransfer to disability inactive status under this Section, the
burden of proof shall rest with the Board. In aproceeding seeking an order of reinstatement to active
status under this Section, the burden of proof shall rest with the attorney.

21.9. Thefiling of a petition for reinstatement to active status by an attorney transferred to
disability inactive status because of disability shall be deemed to constitute a waiver of any
doctor-patient privilege with respect to any treatment of the attorney during the period of disability.
The attorney shall be required to disclose the name of every psychiatrist, psychologist, physician
and hospital or other institution by whom or in which the attorney has been examined or treated
since thetransfer to disability inactive status, and shall furnish to this Court written consent to each
to divulge such information and records as requested by court appointed medical experts.

Section 22. Appointment of Counsel to Protect Clients' Interests
When Their Lawyer Has Been Transferred to Disability I nactive
Status, Placed on Interim Suspension, Suspended or Disbarred,
or Has Disappeared, Abandoned a Law Practice, or Died,
or isAlleged to be Disabled or Incapacitated
Pursuant to Section 21.2

22.1. Inventory of Lawyer Files. If alawyer has been transferred to disability inactive status,
placed on interim suspension, suspended, or disbarred, and there is evidence that he or she has not
complied with Section 18 of thisRule; or if alawyer has disappeared, abandoned alaw practice, or
died, or is alleged to be disabled or incapacitated from continuing the practice of law pursuant to
Section 21.2; and no partner, executor, or other responsible party capabl e of conducting thelawyer's
affairsisknown to exist, the presiding judgein thejudicial district in which the lawyer maintained
apractice, upon proper proof of the fact, shal appoint alawyer or lawyersto inventory the files of
the lawyer, and to take such action as seems indicated to protect the interests of the lawyer and his
or her clients.

22.2. Protection for Records Subject to Inventory. Any lawyer so appointed shall not be
permitted to disclose any information contained in any files inventoried without the consent of the



client to whom the file relates, except as necessary to carry out the order of the court which
appointed the lawyer to make the inventory.

Section 23. Additional Rulesof Procedure

23.1. The transcript of arecord shal be made available to the respondent at respondent's
expense on request madeto Disciplinary Counsel. However, if thereisno appeal from the judgment
of the hearing panel, the hearing shall not be transcribed unless requested by one of the parties,
which party shall pay the expense of transcription. The court reporter shall preserve the shorthand
record of the proceedings until the time for appeal has expired.

23.2. Except asisotherwise provided in these rules, timeisdirectory and not jurisdictional .
Time limitations are administrative, not jurisdictiona. Failure to observe such directory time
intervals may result in contempt of the agency having jurisdiction but will not justify abatement of
any disciplinary investigation or proceeding.

23.3. Except as otherwise provided in these Rules, the Tennessee Rules of Civil Procedure
and the Tennessee Rules of Evidence apply in disciplinary cases.

MISCELLANEOUS PROVISIONS
Section 24. Expenses, Audit, Reimbur sement of Costs

24.1. Expenses. Thesalariesof Disciplinary Counsel and staff, their expenses, administrative
costs, and the expenses of the members of the Board and of membersof the district committees shall
be paid by the Board out of the funds collected under the provisions of Rule 9.

24.2. Audit. The Board shall annually obtain an independent audit by a certified public
accountant of the funds entrusted to it and their disposition and shall file a copy of such audit with
this Court.

24.3. Reimbur sement of Costs. Intheevent that ajudgment of disbarment, suspension, public
censure, private reprimand, temporary suspension, disability inactive status, reinstatement, or denial
of reinstatement results from formal proceedings, the Board shall assess against the respondent the
costs of the proceedings, including court reporter's expenses for appearances and transcription of
all hearings and depositions, the expenses of the hearing panel in the hearing of the cause, and the
hourly charge of Disciplinary Counsel in investigating and prosecuting the matter.

The respondent attorney may petition the Board for relief from costs within thirty days of
receipt of the fina bill of costs or on the termination of any action upon which the disciplinary
proceeding was based, whichever occurs last. In seeking relief, the respondent attorney shall have
the opportunity to appear and be heard before the Board or aduly constituted panel thereof. Having
conducted such a hearing, the Board shall file an order within thirty days; this order must include
the basisfor the Board's decision. An order reflecting the decision shall betreated as a decree of the



circuit or chancery court and, as such, is appealable to the Tennessee Supreme Court under Rule 9,
8 1.3, Rules of the Supreme Court.

The hourly charges of Disciplinary Counsel onformal proceedingsfiled prior to January 27,
1992, shall be assessed at $20 per hour for investigative time and $30 per hour for trial time. The
hourly charges of Disciplinary Counsel on formal proceedings filed on or after January 27, 1992,
shall be assessed at $30 per hour for investigative time incurred prior to the filing of formal
proceedings and $80 per hour in connection with formal proceedings.

Payment of the costs assessed by the Board pursuant to this rule shall be required as a
condition precedent to reinstatement of the respondent attorney.

Section 25. Confidentiality

25.1. All matters, investigations, or proceedings involving allegations of misconduct by or
the disability of an attorney, including all hearings and all information, records, minutes, files or
other documents of the Board, district committee members and Disciplinary Counsel shall be
confidential and privileged, and shall not be public records, until or unless:

(a) a recommendation for the imposition of public discipline, without the initiation of a
formal disciplinary proceeding pursuant to Section 8.2, is filed with the Supreme Court by the
Board; or

(b) apetition toinitiate aformal disciplinary proceeding isfiled pursuant to Section 8.2; or
(c) the respondent-attorney requests that the matter be public; or

(d) the investigation is predicated upon conviction of the respondent-attorney for a crime;
or

(e) in matters involving aleged disability, this Court enters an order transferring the
respondent-attorney to disability inactive status pursuant to Section 21.

25.2. In disability proceedings referred to in Section 25.1(e), the order transferring the
respondent-attorney to disability inactive status shall become a public record upon filing; however,
al other documents relating to the respondent-attorney's disability proceeding, including any
subsequent petition for reinstatement after transfer to disability inactive status, shall not be public
records and shall be kept confidential. An order granting a petition for reinstatement after transfer
to disability inactive status shall become a public record upon filing.

25.3. All work product and work files (including internal memoranda, correspondence, notes
and similar documents and files) of the Board, district committee members, and Disciplinary
Counsel shall be confidential and privileged and shall not be public records.



25.4. In order to protect the interests of a complainant, respondent, witness, or third party,
the Board of Professional Responsibility may, at any stage of the proceedings, upon application of
any person and for good cause shown, issue a protective order prohibiting the disclosure of specific
information or documents, or the closure of any hearing, and direct that the proceedings be
conducted so as to implement the order, including requiring that the hearing be conducted in such
away as to preserve the confidentiality of the information that is the subject of the application.
After the initiation of aformal proceeding, any such application shall be filed with and decided by
the assigned hearing pandl.

25.5. All participants in any matter, investigation, or proceeding shall conduct themselves
so as to maintain confidentiality. However, unless a protective order has been entered, nothing in
this Section or these Rules shall prohibit the complainant, respondent-attorney, or any witnessfrom
disclosingtheexistenceor substance of acomplaint, matter, investigation, or proceeding under these
Rules or from disclosing any documents or correspondence filed by, served on, or provided to that
person.

25.6. Inthosedisciplinary proceedingsinwhichjudicial review issought pursuant to Section
1.3, the records and hearing in the circuit or chancery court and in this Court shall be public to the
same extent as other cases.

25.7. Theprovisionsof thisrule shall not be construed to deny accessto relevant information
to authorized agenciesinvestigating thequalificationsof judicial candidates; or to other jurisdictions
investigating qualifications for admission to practice; or to law enforcement agencies investigating
gualifications for government employment; or to prevent the Board from reporting evidence of a
crime by an attorney or other person to courts or law enforcement agencies; or to prevent the Board
from reporting to the Tennessee Lawyer Assistance Program evidence of a disability that impairs
the ability of alawyer to practice or serve; or to prevent the Board or Disciplinary Counsel from
defending any action or proceeding now pending or hereafter brought against either of them. In
addition, the Board shall transmit notice of all public discipline imposed by the Supreme Court on
an attorney or thetransfer to inactive status due to disability of an attorney to the National Discipline
Data Bank maintained by the American Bar Association.

25.8. Nothing in this Section isintended to limit or repeal any confidentiality or privilege
afforded by other law.
Section 26. Ethics Opinions
26.1. The Board of Professional Responsibility shall be divided into three geographic ethics
committees with each being responsible for issuing ethics opinions from timeto time as designated

by the Board.

26.2. Each committee shall act under therulesit may from timeto time promulgate, but shall
act only with the concurrence of two or more members.



26.3. Membersof each ethicscommittee shall receive no compensation for their servicesbut
may be reimbursed for their travel and other expensesincidenta to the performance of their duties.

26.4. Each ethics committee shall exercise the powers and perform the ordinary and
necessary duties usually carried out by ethics advisory bodies. Each shall:

() By the concurrence of a magjority of its members issue and publish Formal Ethics
Opinions on proper professional conduct, either on its own initiative or when requested to do so by
a member of the bar or by an officer or a committee or any other state or local bar association,
except that an opinion may not be issued in a matter that is pending before a court or a pending
disciplinary proceeding;

(b) Periodically publishitsissued Formal EthicsOpinionstothelegal professioninsummary
or complete form;

(c) On request, advise or otherwise help any state or local bar association in their activities
relating to the interpretation of the Rules of Professional Conduct;

(d) Recommend appropriate amendments to or clarification of the Rules of Professional
Conduct, if it considers them advisable;

(e) Employ such professional and/or clerical help necessary to carry out its duties; and

(f) Adopt such rules as it considers appropriate relating to the procedures to be used in
considering inquiries and expressing opinions, including procedures for classifying opinions or
declining requests for opinions.

26.5. (a) A Formal Ethics Opinion issued and published by the ethics committee shall bind
the committee, the person requesting the opinion, and the Board of Professional Responsibility, and
shall constitute a body of principles and objectives upon which members of the bar can rely for
guidance in many specific situations.

(b) Requests for Formal Ethics Opinions shall be addressed to the Board of Professional
Responsibility in writing, stating the factual situation in detail, accompanied by a short brief or
memorandum citing the Rules of Court or Professional Conduct involved and any other pertinent
authorities and shall contain a certificate with the opinion that the matters are not pending in any
court or disciplinary proceeding.

(c) An advisory ethics opinion may be issued by Disciplinary Counsel orally when thereis

readily available precedent. The opinion shall not be binding on the ethics committee, the Board of
Professional Responsibility, or the Court and shall offer no security to the person requesting it.

Section 27. Immunity



27.1. Communications to the board, district committee members or Disciplinary Counsel
relating to lawyer misconduct or disability and testimony given in the proceedings shall be
absolutely privileged, and no civil lawsuit predicated thereon may be instituted against any
complainant or witnesses. Membersof the board, district committee members, Disciplinary Counsel
and staff shall be immune from civil suit for any conduct in the course of their official duties.

Section 28. Tennessee Lawyer Assistance Program

The Tennessee Lawyers Assistance Program (TLAP) was established by the Tennessee
Supreme Court to provideimmediate and continuing help to lawyers, judges, bar applicants, and law
students who suffer from physical or mental disabilities that result from disease, disorder, trauma,
or age and that impair their ability to practice or serve.

28.1. Referralsto TLAP.

(a) Pursuant to Rule 33.07(A) of the Rules of the Tennessee Supreme Court, the Board of
Professional Responsibility, its Hearing Panels or Disciplinary Counsel may provide a written
referral to TLAP of any attorney who the BPR, Hearing Panel, or Disciplinary Counsel (collectively,
“the BPR”) determines:

(1) hasfailed to respond to adisciplinary complaint;

(2) has received three or more complaints within a period of 12
months;

(3) hasreceived acomplaint that includes multiple failuresto appear
or to respond or to take any other action in compliance with
established rules or time guidelines;

(4) has pleaded impairment or disability as adefenseto acomplaint;

(5) has exhibited behavior or has engaged in behavior that, in the
BPR’ sdetermination, warrants consultation and, if recommended by
TLAP, further assessment, evaluation, treatment, assistance, or
monitoring.

(6) is seeking readmission or reinstatement where there is a question
of either prior or present impairment or disability; or

(7) isrequesting TLAP's involvement.

(b) The Executive Director of TLAP shall review any referral by the BPR. If the Executive
Director of TLAP deemsthat assistance and monitoring of an attorney is appropriate, the Executive
Director will make reasonable efforts to enter into a Monitoring/Advocacy Agreement
("Agreement") with the attorney pursuant to Rule 33.05(E) of the Rules of the Tennessee Supreme



Court. If the Executive Director of TLAP determines that TLAP assistance is not appropriate, for
whatever reason, the Executive Director shall report that determination to the BPR, without further
elaboration and without disclosure of information otherwise confidential under Rule 33.10.

(c) The BPR will provide written notification to the Executive Director of TLAP that
TLAP sassistancewill be or has been recommended in any matter pending beforethe BPR or when
TLAP has an ongoing relationship with an attorney who has amatter pending beforethe BPR. The
BPR will provide such notification prior to the date of any hearing and will further provide notice
of any hearing date. The Executive Director of TLAP or his or her representative may attend any
such hearing.

(d) The BPR will provide written notification to the Executive Director of TLAP of any
provision concerning the participation of TLAP included in any proposed order submitted by the
BPR to the Tennessee Supreme Court. The Executive Director of TLAP will notify the BPR of any
requested modification of the order and may decline involvement. If the Executive Director of
TLAP declines involvement of TLAP, the BPR shall not include TLAP' s participation in any
proposed order submitted to the Supreme Court.

(e) Pursuant to Rule 33.07 (B) of the Rules of the Tennessee Supreme Court, TLAP will
provide the BPR with the following information:

(1) TLAP will notify the BPR of a referred attorney’s failure to
establish contact with TLAP or enter into a recommended
Agreement.

(2) If the attorney entersinto an Agreement with TLAP, TLAP will
provide a copy of the Agreement to the BPR. Such Agreement will
provide for notification by TLAP to the BPR of substantial non-
compliance with any of the terms or conditions of the Agreement.
Contemporaneously with any such notification, the Executive
Director of TLAP may make such recommendation to the BPR as
TLAP deems appropriate.

(3) Upon request of the BPR, TLAP will provide the BPR with a
status report of monitoring and compliance pursuant to the
Agreement. When appropriate, the BPR will obtain from TLAP's
Executive Director a recommendation concerning the attorney’s
compliance with any Agreement.

28.2. Autonomy. The BPR and TLAP shall remain compl etely independent, and the activities
of one shall in no way be construed to limit or impede the activities of the other.

Section 29. Detection and Prevention of Trust Account Violations



29.1. Maintenance of Trust Funds in Approved Financial Institutions, Overdraft
Notification.

(a) Clearly Identified Trust Accountsin Approved Financial Institutions Required.

(1) Attorneys who practice law in Tennessee shall deposit all funds held in trust in this
jurisdictioninaccountsclearly identified as"trust” or "escrow" accounts, referred to herein as"trust
accounts,” and shall take all steps necessary to inform the depository institution of the purpose and
identity of the accounts. Funds held in trust include funds held in any fiduciary capacity in
connection with a representation, whether as trustee, agent, guardian, executor or otherwise.
Attorney trust accounts shall be maintained only in financial institutions approved by the Board of
Professional Responsibility, provided however nothing herein shall be construed as limiting any
statutory provisions dealing with the investment of trust and/or estate assets, or the investment
authority granted in any instrument creating a fiduciary relationship.

(2) Every lawyer engaged in the practice of law in Tennessee shall maintain and preserve
for aperiod of at least five years, after final disposition of the underlying matter, the records of the
accounts, including checkbooks, canceled checks, check stubs, vouchers, ledgers, journals, closing
statements, accounting or other statements of disbursementsrendered to clientsor other partieswith
regard to trust funds or similar equivalent records clearly and expressly reflecting the date, amount,
source and explanation for al receipts, withdrawals, deliveries and disbursements of the funds or
other property of aclient. Thefiveyear period for preserving records created hereinisonly intended
for the application of this rule and does not alter, change or amend any other requirements for
record-keeping as may be required by other laws, statutes or regulations.

(b) Overdraft Notification Agreement and Acknowledgment of Authorization Required. A
financial institution shall be approved as a depository for attorney trust accountsiif it files with the
Board an acknowledgment of the attorney's constructive consent of disclosure of their trust account
financial records as a condition of their admission to practice law, and the financial institution's
agreement, in aform provided by the Board to report to the Board whenever any properly payable
instrument is presented against an attorney trust account containing insufficient funds, irrespective
of whether or not theinstrument ishonored. The Board shall establish rules governing approval and
termination of approved statusfor financial institutions, and shall annually publish alist of approved
financial ingtitutions. No trust account shall be maintained in any financial institution that does not
acknowledge constructive authorization by the attorney and agree to so report. Any such
acknowledgment and agreement shall apply to all branches of the financial institution and shall not
be canceled except upon thirty days notice in writing to the Board.

(c) Overdraft Reports. The overdraft notification agreement shall provide that al reports
made by the financial institution shall be in the following format:

(1) Inthe case of adishonored instrument, the report shall beidentical to the overdraft notice
customarily forwarded to the depositor, and should include a copy of the dishonored instrument, if
such a copy isnormally provided to depositors,



(2) In the case of instruments that are presented against insufficient funds but which
instruments are honored, the report shall identify the financial institution, the attorney or law firm,
the account number, the date of presentation for payment, and the date paid, as well as the amount
of overdraft created thereby.

(d) Timing of Reports. Reports under paragraph C shall be made simultaneously with, and
within the time provided by law for notice of dishonor, if any. If an instrument presented against
insufficient funds is honored, then the report shall be made within five banking days of the date of
presentation for payment against insufficient funds.

(e) Consent by Lawyers. Every lawyer practicing or admitted to practicein thisjurisdiction
shall, asacondition thereof, be conclusively deemed, under the financial records privacy laws, other
similar laws, or otherwise, to have designated the Board of Professional Responsibility astheir agent
for the purpose of disclosure of financial records by financial institutions relating to their trust
accounts; conclusively deemed to have authorized disclosure of financial records relating to their
trust accounts to the Board of Professional Responsibility; and, conclusively deemed to have
consented to the reporting and production of financial records requirements contemplated or
mandated by Sections 29.1 or 29.2 of thisrule.

(f) No Liability Created. Nothing herein shall create or operate as a liability of any kind or
nature against any financial institution for any of its actions or omissionsin reporting overdrafts or
insufficient funds to the Board.

(9) Costs. Nothing herein shall preclude a financia institution from charging a particular
lawyer or law firm for the reasonabl e cost of producing the reports and records required by thisrule.

(h) Definitions. For the purpose of thisrule:

(1) "Financial institution” includesabank, savingsand | oan association, credit union, savings
bank, and any other business or person that accepts for deposit funds held in trust by attorneys.

(2) "Properly payable" refers to an instrument which, if presented in the normal course of
business, isin aform requiring payment under the laws of this jurisdiction.

(3) "Notice of dishonor" refers to the notice that afinancial institution is required to give,
under thelaws of thisjurisdiction, upon presentation of aninstrument that the institution dishonors.

29.2. Verification of Bank Accounts.

() Generally. Whenever Disciplinary Counsel has probable cause to believe that bank
accounts of alawyer that contain, should contain or have contained funds belonging to clients have
not been properly maintained or that thefundshave not been properly handled, Disciplinary Counsel
shall request the approval of the Chair or Vice-Chair of the Board to initiate an investigation for the
purpose of verifying the accuracy and integrity of all bank accounts maintained by the lawyer. If the
Chair or Vice-Chair approves, counsel shall proceed to verify the accuracy of the bank accounts.



(b) Confidentiality. Investigations, examinations, and verifications shall be conducted so as
to preserve the private and confidential nature of the lawyer's records insofar as is consistent with
these rules and the lawyer-client privilege; however, no assertion of attorney-client privilege or
confidentiality will prevent an inspection or audit of atrust account as provided in thisrule.

Section 30. Diversion of Disciplinary Cases

30.1. Authority of Board. The Board of Professional Responsibility is hereby authorized to
establish practice and professionalism enhancement programs to which eligible disciplinary cases
may be diverted as an alternative to disciplinary sanction.

30.2. Types of Disciplinary Cases Eligible for Diversion. Disciplinary cases that otherwise
would be disposed of by a private informal admonition or a private reprimand are eligible for
diversion to practice and professionalism enhancement programs.

30.3. Limitation on Diversion. A respondent who has been the subject of a prior diversion
within five (5) years shall not be eligible for diversion.

30.4. Approval of Diversion. The Board of Professional Responsibility shall not offer a
respondent the opportunity to divert a disciplinary case to a practice and professionalism
enhancement program unless the Board or a combination of Disciplinary Counsel and a district
committee member concur.

30.5. Contents of Diversion Recommendation. If a diversion recommendation is approved
as provided in Section 30.4, the recommendation shall state the practice and professionalism
enhancement program(s) to which the respondent shall be diverted, shall state the genera purpose
for the diversion, and that the costs thereof shall be paid by the respondent.

30.6. Service of Recommendation on and Review by Respondent. If a diversion
recommendation is approved as provided in Section 30.4, the recommendation shall be served on
the respondent who may accept or reject a diversion recommendation in the same manner as
provided for in Section 8 of Rule 9. The respondent shall not have the right to reject any specific
requirement of a practice and professionalism enhancement program.

30.7. Effect of Regjection of Recommendation by Respondent. In the event that a respondent
rejects adiversion recommendation the matter shall be returned for further proceedings under these
rules.

30.8. Authority of Hearing Panel to Refer a Matter to a Practice and Professionalism
Enhancement Program. Nothing in this rule shal preclude a hearing panel from referring a
disciplinary matter to a practice and professionalism enhancement program as a part of a
disciplinary sanction.

30.9. Effect of Diversion. When the recommendation of diversion becomes fina, the
respondent shall enter the practice and professionalism enhancement program(s) and complete the



requirements thereof. Upon respondent's completion of the practice and professionalism
enhancement program(s), the Board of Professional Responsibility shall terminate itsinvestigation
into the matter and its disciplinary files shall be closed indicating the diversion unlessthe diversion
is ordered in addition to other discipline. Diversion into the practice and professionalism
enhancement program shall not constitute a disciplinary sanction and shall remain confidential.

30.10. Effect of Failure to Complete the Practice and Professionalism Enhancement
Program. If arespondent failsto fully completeall requirementsof the practice and professionalism
enhancement program(s) to which the respondent was diverted, including the payment of costs
thereof, theBoard of Professional Responsibility may reopenitsdisciplinary fileand conduct further
proceedings under these rules. Failure to compl ete the practice and professionalism enhancement
program shall be considered as a matter of aggravation when imposing a disciplinary sanction.

Section 31. Attorneys Adjudged to have Willfully Refused
to Comply with a Court Order

31.1. A certified copy of acourt order adjudicating, upon notice and hearing, that a lawyer
has willfully refused to comply with acourt order, entered in a case in which the lawyer is a party,
may be filed forthwith with the clerk of the Supreme Court by the clerk or judge of the court in
which the order was entered, or by any party to the case in which the order was entered, or by any
other party having an interest in the case, or by Disciplinary Counsel of the Board of Professional
Responsibility. Upon the filing of such order, the Supreme Court will enter an order immediately
suspending the lawyer from the practice of law. Such suspension shall remain in effect until such
time as this Court may determine that the lawyer has complied with the terms of the original order
or until such time prior to compliance asthe interest of justice may require. The lawyer may at any
time make application for relief.

31.2. Summary suspension pursuant to Section 32.1 shall be in addition to any other
proceeding and any other sanction or punishment imposed pursuant to law.

31.3. Anorder suspending alawyer from the practice of law pursuant to this Section 32 shall
not constitute a suspension of the lawyer for the purpose of Section 18 unless this Court shall so
order.



APPENDIX B

[Amend existing Rule 33, Tenn. Sup. Ct. R., asfollows:]

[Delete existing Paragraph B of Rule 33.07 and replace it with the following new Paragraph
B:]

B. Progress Reports. When TLAP accepts a referral under Rule 33.07(A), TLAP may
provide progress reports or reports of non-compliance. Notwithstanding Rule 33.10, these reports
may be used as evidence in any proceeding or appeal relating to such referral from the Tennessee
Board of Professional Responsibility, the Tennessee Court of the Judiciary, the Tennessee Board
of Law Examiners or a disciplinary agency with disciplinary authority.

[Delete existing Rule 33.08 and replaceit with the following new Rule 33.08:]
33.08 Local Impaired Lawyer Assistance Programs

Subject to thisrule and approval by TLAP, any bar association or other approved entity may
establish an impaired lawyer program for the purpose of assisting lawyers with substance abuse
problems, mental illness, or other impairments that may affect the lawyer's professional conduct.
These programs are not agents of TLAP and have no authority to bind TLAP by their actions. Such
approved programs shall operate as follows:

A. The program shall be governed by a committee which consists of not less than five (5)
members, one of whom shall be designated as chair and one as vice-chair.

B. No member of the impaired lawyer program shall be a member of a district committee
of the Board of Professional Responsibility of the Tennessee Supreme Court.

C. The program may investigate and evaluate allegations of substance abuse or mental
impairment brought to its attention. Should the investigation or eval uation indicate that the lawyer
does in fact suffer from substance abuse or mental impairment, the program may confer with the
lawyer who is the subject of such alegation and make a recommendation to such lawyer. Such
recommendation may include the sources of help for such problems.

D. The program may create and facilitate lawyer support groups and meetings.

E. The program shall provide peer assistance only and shall not accept referras for
monitoring as a probationary or provisional condition imposed upon a lawyer by any court or
disciplinary authority. The program shall refer lawyersin need of monitoring to TLAP. However,
any monitoring contract executed by alocal impaired lawyer program prior to the effective date of
this amendment may continue until the end of the term of the contract.



F. The program shall maintain statistics of the number of referrals it receives. These
statistics shall be reported in writing to the Director of the Tennessee Lawyers Assistance Program
not later than July 31 of each calendar year.

[Delete existing Rule 33.10 and replace it with the following new Rule 33.10:]
33.10 Confidentiality.

A. Information and actionstaken by TLAP or by local impaired lawyer assistance programs
approved under Rule 33.08 shall be privileged and held in strictest confidence and shall not be
disclosed or required to be disclosed to any person or entity outside of TLAP or the local impaired
lawyer assistance program approved under Rule 33.08, unless such disclosure is authorized by the
member of the legal profession to whom it relates or as provided in Rule 33.07(B). Except as
provided in Rule 33.07(B), such information and actions shall be excluded as evidence in any
complaint, investigation or proceeding before the Tennessee Board of Professional Responsibility,
Tennessee Court of the Judiciary, Tennessee Board of Law Examiners or other disciplinary agency
with jurisdiction.

B. Commission members, employees, and agents, including volunteersrecruited under Rule
33.04, and committee members, employees, and agents, including volunteers of local impaired
lawyer assistance programs approved under Section 33.08, shall be deemed to be participating in
"alawyers assistance program approved by the Tennessee Supreme Court” as provided in Tenn.
Code Ann. § 23-4-103(1), and all information furnished to the program shall be governed by Tenn.
Code Ann. 8§ 23-4-104 and 23-4-105.

[Delete existing Rule 33.11 and replaceit with the following new Rule 33.11:]
33.11 Immunity.

A. Any person reporting information to commission members, employees or agents,
including volunteers recruited under Rule 33.04, or to committee members, employees, or agents,
including volunteersof local impaired lawyer assistance programs approved under Rule 33.08, shall
be entitled to the immunities and presumptions under Tenn. Code Ann. 88 23-4-101, 23-4-102 and
23-4-103 and the immunity provided under Rule 9, Section 27.

B. Commission members, employees and agents, including volunteersrecruited under Rule
33.04, aswell ascommittee members, employees, and agents, including volunteersof local impaired
lawyer assistance programs approved under Rule 33.08, shall be entitled to the immunities and
presumptions under Tenn. Code Ann. 88 23-4-101, 23-4-102 and 23-4-103 and the immunity
provided under Rule 9, Section 27.

C. Commission members, employees and agents, including volunteersrecruited under Rule
33.04, and committee members, employees, and agents, including volunteers of local impaired



lawyer assistance programs approved under Rule 33.08, are relieved of any duty of disclosure of
information to authorities imposed by Tennessee Supreme Court Rule 8, RPC 8.3(a).



APPENDIX C

[Adopt the following new Rule 10A, Tenn. Sup. Ct. R.:]

Rule 10A. Judicial Ethics Opinions.

Section 10A.1. (a) Thereishereby created acommittee which shall be known asthe Judicial
Ethics Committee to consist of five (5) members appointed by this Court as follows:

One (1) judge from the Court of Appeals or Court of Criminal
Appedls,;

One (1) trial judge from each grand division of the state; and
One (1) general sessions judge licensed to practice law in this state.
(b) The committee shall select its own chair.

(c) Each member shall servefor aterm of four (4) years. Vacancies on the committee for an
unexpired term shall be filled for the remainder of the term.

Section 10A.2. Thecommittee shall act under therulesit may from timeto time promul gate,
but shall act only with the concurrence of three (3) or more members.

Section 10A.3. Members of the committee shall receive no compensation for their services
but may be reimbursed by the Administrative Office of the Courtsfor their travel and other expenses
incidental to the performance of their duties.

Section 10A.4 The committee shall exercise the powers and perform the ordinary and
necessary duties usually carried out by judicial ethics advisory bodies. By the concurrence of a
majority of itsmembersit shall issue Formal Ethics Opinions on proper professional conduct when
requested to do so by a judge who is governed by the Code of Judicial Conduct, except that an
opinion may not be issued in a matter that is the subject of a pending disciplinary proceeding.
Formal Ethics Opinions shall be filed by the committee in the Administrative Office of the Courts.
Said office shall distribute a copy of such opinions to al judges governed by the Code of Judicial
Conduct or see that such opinions are published in a publication generally available to judges.

Section 10A.5. Requestsfor Formal Ethics Opinionsshall be addressed to the committeein
writing, stating the factual situation in detail, accompanied by a short brief or memorandum citing
the Canons of the Code of Judicial Conduct involved and any other pertinent authorities and shall
contain a certificate with the opinion that the matter is not the subject of a pending disciplinary
proceeding.



Section 10A.6. A Formal Ethics Opinion shall constitute abody of principlesand objectives
upon which judges can rely for guidance.



